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What You Need to Know About the New Rule

37(e)

As the new federal rule on electronically
stored information takes effect, plaintiff
attorneys should pay careful attention to
the text and the accompanying committee
note to understand how the rule will affect
their practices.
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The Federal Rules of Civil Procedure
amendments, which went into effect
on Dec. 1, 2015, include a new version
of Rule 37(e) that sets out standards
for imposing curative measures and
sanctions for the loss or destruction of
electronically stored information (ESI).
The new rule emerged from a four-year
process of discussion, drafting, public
comment, and redrafting by the Advisory Committee on Civil Rules and its
Discovery Subcommittee, beginning
shortly after the Duke Conference on
Civil Litigation in 2010. The rule was
initially envisioned as a comprehensive
framework, codifying the duty to preserve in litigation and the consequences
for failing to do so. But obstacles, including the Rules Enabling Act, prevented
this.
Even though many in-house and outside counsel had clamored for more substantial guidance on preservation, the
proposal was reduced to a simpler and
less ambitious rule designed to resolve
a split among the federal circuits about
the level of culpability required for sanctions for ESI spoliation. The new rule
will likely affect few cases, and, in some,
may lead to more onerous consequences
for the spoliating party. Unlike earlier
drafts that were considered and rejected,
the ﬁnal version of Rule 37(e) is only a
modest adjustment in the developing
law of preservation and spoliation.

The Rule’s Evolution
According to the Advisory Committee’s
Report on the Duke Conference, “there
was significant support across plaintiff and defense lines for more precise
guidance in the rules on the obligation
to preserve information relevant to litigation and the consequences of failing to
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The proposal was reduced to a simpler and
less ambitious rule designed to resolve a
split among the federal circuits about the
level of culpability required for sanctions
for ESI spoliation.

do so.”1 A dominant theme at the Duke
Conference was resolving a split among
the federal circuits regarding the use of
the most severe sanctions: Some courts
authorized case-terminating sanctions
or an adverse inference (a presumption
that missing information would have
been unfavorable to the party responsible for its loss) on a ﬁnding of bad faith,
while others allowed adverse inferences
based on negligent or grossly negligent
conduct. Representatives of large corporations claimed that this split caused
them to engage in expensive “overpreservation” to avoid the risk of severe
sanctions—even for a mere negligent
failure to preserve information.2
Based on input from the Duke Conference, the Discovery Subcommittee
attempted to provide speciﬁc guidance
on a broad range of preservation-related
issues, such as when the duty to preserve arises, the scope of the duty, and
the number of custodians who should
be subject to a “litigation hold.”3 However, after two years of meetings, discussion, and many preliminary drafts, the
subcommittee concluded that it faced
insurmountable obstacles—including
the Rules Enabling Act—in drafting
such a comprehensive rule.4 Instead,
the subcommittee decided to draft a

“consequences-only” rule limited to
guidance for court action for failures to
preserve ESI under the existing law.5
In August 2013, the Advisory Committee published a draft rule for public
comment that was not well received—
the proposed standards were criticized
for being both too high and too low, and
likely to create confusion. The draft rule
distinguished between “curative measures” and “sanctions.” If information
that should have been preserved was
lost, curative measures, such as ordering a party that lost information to obtain
or develop substitute information, could
be ordered. Sanctions could be imposed
only if the information loss caused “substantial prejudice” and resulted from
“willful” or “bad faith” actions, or if the
loss “irreparably deprived a party of a
meaningful opportunity” to present its
claims or defenses.
Public comments highlighted that
“the published proposal’s approach of
limiting virtually all forms of ‘sanctions’
to a showing of both substantial prejudice and willfulness or bad faith was
too restrictive,”6 unduly limiting district
court judges’ discretion to address the
varied factual situations in which spoliation claims arise. After the public comment period closed in February 2014, the
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The New Rule 37(e):
Failure to Preserve
Electronically Stored
Information
If electronically stored information
that should have been preserved
in the anticipation or conduct of
litigation is lost because a party
failed to take reasonable steps to
preserve it, and it cannot be
restored or replaced through
additional discovery, the court:
(1) upon finding prejudice to
another party from loss of the
information, may order
measures no greater than
necessary to cure the
prejudice; or
(2) only upon finding that the
party acted with the intent to
deprive another party of the
information’s use in the
litigation may:
(A) presume that the lost
information was unfavorable to the party;
(B) instruct the jury that it may
or must presume the
information was unfavorable to the party; or
(C) dismiss the action or enter
a default judgment.

Discovery Subcommittee concluded that
the published draft rule needed an overhaul. It set about reshaping the proposal
to resolve the circuit split while restoring the courts’ ﬂexibility to use other
measures.7
Under pressure to produce a new
draft for the next meeting, the subcommittee published a heavily revised proposal in the Agenda Book for the April
2014 meeting (the Agenda Book proposal). The Agenda Book proposal eliminated all references to sanctions and
jettisoned the “willful or in bad faith”
standard and the “irreparably deprived”
provision.8 The curative measures/
sanctions duality was replaced with a
three-level hierarchy for remedying a
loss, with the type of loss dictating the
remedy’s severity.
In response to the earlier criticism
that it had unwisely restricted judges’
discretion, the subcommittee made signiﬁcant additions to the committee note
regarding the court’s broad authority to
act once a ﬁnding of prejudice is made.
That note was included, with some alterations, in the ﬁnal version.
The written comments criticizing the
Agenda Book proposal focused on the
absence of a clear culpability requirement for measures to cure information
loss or to cure prejudice. The subcommittee again made substantial revisions

Despite the brevity and simplicity of
Rule 37(e) on its face—particularly
compared with earlier versions—there
will be no shortage of motion practice
over its application.
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between Apr. 10 and Apr. 11, and distributed by hand the new version to
the Advisory Committee and present
observers (including the authors of this
article) just minutes before the Advisory
Committee convened to consider the
proposal. The committee note had not
yet been revised to reﬂect these changes.
The Advisory Committee unanimously
adopted the proposal and decided
against republishing the revised rule for
public comment.9

Understanding the New Rule
The preamble section of the ﬁnal rule
includes three prerequisites before a
court can take any action to address a
preservation failure. The rule applies
only when ESI that “should have been
preserved in the anticipation or conduct
of litigation is lost because a party failed
to take reasonable steps to preserve it,
and it cannot be restored or replaced
through additional discovery.” These
provisions are signiﬁcant changes from
earlier drafts of the rule, but they do
not represent substantial changes in the
law. Spoliation is, by deﬁnition, the loss
of information that should have been
preserved.10 Courts have long held that
reasonableness is the standard against
which efforts to preserve ESI are judged;
perfect preservation is neither expected
nor required.11 If lost ESI can be restored
or replaced through additional discovery, the court has the authority to order
such discovery under Rules 16 and 26
and, thus, has no need to invoke Rule
37(e).12 All three predicate conditions
must be met; only then does the rule
specify what the court may do.
In addition to satisfying the elements of the preamble, “prejudice” is
required to obtain remedial or curative
relief under Rule 37(e)(1). In contrast,
under Rule 37(e)(2), which allows for
the worst consequences for spoliation
that are more akin to the formidable
“sanctions” of the past, a showing of

“intent to deprive” is now required. The
committee note explains that 37(e)(2)
is designed to resolve the circuit split—
it rejects the line of cases that allow
adverse inference instructions for negligence or gross negligence.13 This note
is key to understanding 37(e)(1) and the
extent to which, even under this prong,
certain consequences might result:

In other words, it is possible that if
a party satisﬁes the preamble and can
show prejudice, the jury might make an
adverse inference on its own, based on
the arguments and evidence presented.
The bifurcation of available relief
and the requisite showings under Rule

37(e)(1) and (2) raise intriguing possible
outcomes. For example, it appears that
if Party A is prejudiced by Party B’s loss
of ESI, but is unable to persuade the
court that Party B acted with the intent
to deprive Party A of the information’s
use in the litigation, Party A has at least

In an appropriate case, it may be
that serious measures are necessary
to cure prejudice found by the court,
such as forbidding the party that
failed to preserve information from
putting on certain evidence, permitting the parties to present evidence
and argument to the jury regarding
the loss of information, or giving the
jury instructions to assist in its evaluation of such evidence or argument,
other than instructions to which subdivision (e)(2) applies.

The note also explains that subdivision
(e)(2), requiring the “intent to deprive”
ﬁnding, applies to
any instruction that directs or permits the jury to infer from the loss
of information that it was in fact
unfavorable to the party that lost it.
The subdivision does not apply to
jury instructions that do not involve
such an inference. For example, subdivision (e)(2) would not prohibit a court
from allowing the parties to present
evidence to the jury concerning the
loss and likely relevance of information and instructing the jury that it
may consider that evidence, along with
all the other evidence in the case, in
making its decision. These measures,
which would not involve instructing
a jury it may draw an adverse inference from loss of information, would
be available under subdivision (e)(1)
if no greater than necessary to cure
prejudice (emphasis added).
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two alternate routes that may result in
an adverse inference drawn by the jury.14
Under 37(e)(1), if prejudice has been
shown, both sides may present evidence
and arguments to the jury about the
information loss. The court may instruct
the jury to evaluate the loss in light of the
evidence and arguments. Alternatively,
Party A may persuade the judge that
the jury should decide whether Party B
acted with an “intent to deprive” pursuant to 37(e)(2)—Party A need not show
prejudice—in which case the jury will
hear evidence from both sides about
the information loss. The judge will
instruct the jury that, if it ﬁnds that Party
B acted with the intent to deprive, the
jury may presume that the information
was unfavorable to Party B. Regardless of
whether the jury makes the inference, it
will still have heard damaging evidence
and arguments about the circumstances
that caused the information loss.15

Open Questions
Despite the brevity and simplicity of
Rule 37(e) on its face—particularly compared with earlier versions—there will
be no shortage of motion practice over
its application. Some of the issues are
likely to include:
E What instructions may be given to
a jury to “assist in its evaluation”
of evidence and argument regarding the loss of information under
37(e)(1), such as when an “intent
to deprive” ﬁnding has not been
made? The committee note distinguishes between an inference based
solely on the loss of information
and an inference based on evidence
about the loss of information. Is
there necessarily a real distinction?
How could a jury decide whether to
draw an adverse inference without
hearing evidence about the circumstances of the loss?16
E The committee note instructs
that, under 37(e)(2), the court may
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For those looking only at the ﬁnal version
of the new rule, the long and difficult
drafting process may appear to have been
much ado about little; in reality, the full
story is that of a potentially disastrous
amendment averted.
permit the jury to decide, based on
the evidence, whether a party acted
with an “intent to deprive” and, if
it makes that ﬁnding, the jury may
“infer from the loss of the information that it was unfavorable to
the party that lost it.” In contrast,
it appears that under 37(e)(1), the
court may permit the jury to make
any inference it ﬁnds appropriate based on the evidence without
needing to ﬁrst ﬁnd an “intent
to deprive,” so long as there is a
ﬁnding of prejudice and the court
does not use the speciﬁc words of
an adverse inference instruction.
What is the substantive difference
between these scenarios?
E What facts will courts ﬁnd sufficient to infer an “intent to deprive,”
which often cannot be proved by
direct evidence? The committee has
said the intent requirement is “akin
to bad faith, but is deﬁned even
more precisely.”17
E If knowledge of litigation is
restricted to management, while
lower-level employees destroy ESI,
can the “intent to deprive” showing
be made?18 Conversely, if a low-level
employee acts with an intent to
deprive, can that intent be imputed
to the corporation?

Although the Advisory Committee
intended to resolve the circuit split on
applying the most severe sanctions, Rule
37(e) likely will have little effect on the
preservation practices or expenses of
large corporations. The notion that the
circuit split forced over-preservation
was dubious from the start, as it postulated that corporate counsel base preservation decisions on the possible severity
of an unlikely sanction.
As Magistrate Judge James Francis
IV observed in his written submission to
the Advisory Committee: “The implicit
assumption underlying the proposed
rule—indeed, the rationale upon which it
depends—is that lawyers think like criminals: they would adjust their behavior
based on the penalty they might face for
violating an obligation rather than on the
obligation itself, so that a reduction in
sanctions would, by itself, yield a reduction in preservation. This is a dim view
of attorneys, and one for which there is
no empirical evidence.”19
Several corporate witnesses who testiﬁed before the committee said, with
regard to preservation, that “they would
actually not do anything different if the
new rule were in effect.”20 In its ﬁnal
report on the proposed amendments,
the Advisory Committee noted: “Given
the many other inﬂuences that bear on

the preservation of ESI, however, it is
not clear that a rule revision can provide
complete relief on this front. . . . [T]he
savings to be achieved from reducing
over-preservation are quite uncertain.
Many who commented noted their high
costs of preservation, but none was able
to provide any precise prediction of the
amount that would be saved by reducing
the fear of sanctions.”21
The question remains, then, whether
the claim that Rule 37(e) needed to be
revised to solve the problem of overpreservation might have been a pretext
to amend the rule to limit the duty to
preserve and to insulate spoliating parties from just consequences for their
actions. For those looking only at the
ﬁnal version of the new rule, the long
and difficult drafting process may
appear to have been much ado about
little; in reality, the full story is that of
a potentially disastrous amendment
averted.
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